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The credit earned from the Quick Credit™ test
accompanying this article may be applied to the
AHRA certified radiology administrator (CRA)
operation management domain.

EXECUTIVE SUMMARY

® Atortis generally defined as a civil wrong
which causes an injury, for which a victim
may seek damages, typically in the form
of money damages, against the alleged
wrongdoer.

® Anoverview of the tort systemis detailed,
specifically in the context of a medical
malpractice lawsuit, in order to provide a
better understanding of the practical
evolution of medical malpractice litiga-
tion and its proposed reforms. Rising
premiums and defensive medicine are
also discussed as part of the tort reform
dialogue.

® Because medical malpractice litigation
will never disappear entirely, imple-
menting sound risk management and
compliance programs are critical to
every radiology department in order to
improve the safety and quality of the
care that its radiologists and technolo-
gists provide.

The mere mention ofthe
term “tort reform” is enough to evoke
great passionate response from its myriad
proponents and detractors.* For the past
three decades, medical malpractice tort
reform has remained a highly polarizing,
heavily contested legal issue which affects
not only physicians and attorneys, but
also the great many Americans seeking
healthcare each year. But why does this
legislation inspire such fervency in those
that revile it and in those that champion
it? Ask its critics, which typically include
much of the plaintiffs’ bar, and the an-
swer is simple: medical malpractice tort
reform strips individuals of their ability
to redress injuries that they have incurred
and right the perceived wrongs that have
been committed against them. To its
advocates, the answer is equally clear:
medical malpractice tort reform is the
mechanism by which defensive medicine
is prevented, doctors’ personal and pro-

*Tort reform is a term that is often used interchangeably
with medical malpractice reform. As will be described be-
low, there are many different types of torts. Medical mal-
practice, also referred to as professional negligence, is only
a subset of the tort family. For our purposes, however, the
terms tort reform, medical malpractice reform and profes-
sional negligence will all be utilized within this article and
will all mean the same thing.
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Medical Malpractice
Tort Reform

fessional livelihoods are protected and
litigious plaintiffs with frivolous lawsuits
are deterred from bringing suit. While
both sides make convincing arguments,
the reality of medical malpractice tort re-
form lies somewhere in the middle.

An Introduction to Tort Law

Medical malpractice, or negligence law,
is just one subset of the legal behemoth
that is tort law. A tort is generally defined
as a civil wrong which causes an injury,
for which a victim may seek damages,
typically in the form of money damages,
against the alleged wrongdoer.! Tort law
is that body of law that serves as the ve-
hicle by which tort liability can be sought
in a court of law against such wrongdoers
and generally serves to award damages to
a victim sufficient to restore him to the
position he would have been in, had the
tortious conduct not occurred.! Tort law
typically governs three legal theories of
a lawsuit: negligence, strict liability, and
intentional torts.

The element of damages in tort law is
of major significance and is integral to
understanding the overall concept of tort
reform, mainly because the “runaway
juries” have been the subject of great
media attention and scrutiny. In tort law,
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While medical malpractice reform legislation was introduced at both the state

and federal levels, attempts to pass real reform have taken hold on the state level,

while attempts at passing federal legislation have been unsuccessful.

compensatory money damages can be
sought by a victim for both economic
and noneconomic losses.! Economic
damages seek to compensate an indi-
vidual for quantifiable economic losses,
such as lost income and medical bills,
while noneconomic damages are more
speculative and seek to compensate an
individual for noneconomic losses, such
as mental distress and pain and suffer-
ing.! In certain rare scenarios, generally
involving egregiously reckless conduct or
behavior, a victim may also seek punitive
damages against a wrongdoer.!

A significant medical malpractice cri-
sis in the United States occurred in the
1970s and 1980s.! During this time pe-
riod, there was a rapid rise in the num-
ber of medical malpractice claims filed,
as well as the size of awards made in
medical malpractice actions. It has been
estimated by the American Medical As-
sociation that in 1975 as many as 14,000
malpractice suits were filed against phy-
sicians. The average jury award in these
suits was $171,000.! The influx of medical
malpractice claims and their subsequent
jury awards created a chain reaction that
had a far reaching effect. Many private
insurance companies began withdrawing
from providing insurance coverage, and
the insurers that remained responded by
raising malpractice premiums. In 1975, it
was documented that malpractice premi-
ums had increased from anywhere from
100% to 750%.' The sudden increase in
insurance premiums, coupled with the
loss of many private insurance compa-
nies from the market, resulted in some
physicians leaving particular practice ar-
eas, or retiring from the practice of medi-
cine altogether. It was the culmination of
these factors that sparked a call for policy
change at both the state and federal lev-
els, and with that, modern medical mal-
practice tort reform was born.
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Tort Reform: What Has Been Done

In response to the criticisms of medi-
cal malpractice litigation and the medi-
cal malpractice crisis of the 1970s and
1980s, physicians and malpractice insur-
ance carriers began to lobby heavily for
changes to reduce medical malpractice
tort liability. Proponents of medical mal-
practice tort reform argued that as a re-
sult of changes to laws governing medical
malpractice claims and their associated
awards, malpractice insurance premiums
would decrease. They further argued that
lower insurance premiums for healthcare
providers would increase the number of
practicing physicians, lower the costs of
healthcare for consumers and result in an
overall improvement in available medical
care. These arguments obviously struck a
chord in state legislatures throughout the
country because by the mid 1980s, medi-
cal malpractice tort reforms had been
widely adopted. It is important to note
that while medical malpractice reform
legislation was introduced at both the
state and federal levels, attempts to pass
real reform have taken hold on the state
level, while attempts at passing federal
legislation have been unsuccessful.

State Reform

Tort law is a function of state law, with
each state providing different rules for
bringing about a tort claim. Procedurally,
various states may approach tort claims
differently; however, the basic premise
of a tort claim and the elements that a
plaintiff must prove in order to bring a
successful cause of action remains con-
sistent across all 50 states.

State laws capping noneconomic
damages has been just one of the legis-
latively implicated medical malpractice
tort reforms. Advocates of tort reform
argue that noneconomic damages are

RADIOLOGY MANAGEMENT =

arbitrary and unpredictable and, as
such, complicate the settlement process.
Further, it is argued that losses for emo-
tional distress and pain and suffering
are intangible and exceedingly difficult
to assign a dollar value. Currently, over 30
states have caps on noneconomic damages
as applied to medical malpractice actions.?
These limitations on noneconomic dam-
ages vary across jurisdictions: some states
employ caps on both economic and non-
economic damages in medical malpractice
awards; some states apply noneconomic
damage caps only to certain types of mal-
practice claims, such as obstetrics; and,
other states allow for increased recovery
in particular scenarios, such as where the
patient has died or has substantial physi-
cal injury.! Typically, the limit on non-
economic damages varies on a state by
state basis, with caps on damages ranging
from $250,000 to $500,000.!

The tort law concept of joint and
several liability has also undergone sig-
nificant tort reforms in the context of
medical malpractice claims. Tradition-
ally, joint and several liability allows a
plaintiff, who has been injured by two
or more wrongdoers, to recover the full
amount of his damages from any one of
the defendants that may have been in-
volved in the tortious conduct. This has
historically resulted in a injured party
seeking damages against the defendant
with the most financial resources. A
party sued under a theory of joint and
several liability may then seek contribu-
tion from the additional parties at fault,
so that the other defendants have to share
in the payment of damages. Often times,
however, contribution cannot be achieved
because the additional at fault parties lack
the financial means to contribute. As a re-
sult, proponents of tort reform argue that
joint and several liability is an inequitable
concept because one defendant, generally
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the defendant with the most financial
resources, is required to pay damages in
an amount considerably more than his
share of the total liability. This criticism
has caused over 40 states to enact tort
reforms to the joint and several liability
system, either outright abolishing joint
and several liability or requiring an in-
dividual defendant to pay an amount of
damages proportionate to his share of
the overall fault.

Michigan serves as an illustrative
example of how specific states have ad-
dressed medical malpractice tort reform.
In recent years, Michigan has passed
sweeping legislation curtailing frivolous
litigation in the context of medical mal-
practice. For example, in 1986 the state
passed a rule allowing a court to assess
attorneys’ fees and costs for filed actions
that are perceived as frivolous.’ In 1993,
Michigan also enacted noneconomic
damages caps in medical malpractice
actions, limiting the award of noneco-
nomic damages in medical liability cases
to $280,000 for ordinary occurrences
and $500,000 in cases where the plaintiff
has suffered serious damage to the brain,
spinal cord, or reproductive organs.’ In
1995, the state passed a reform to the rule
of joint and several liability, barring the
application of joint and several liability
in the recovery of all damages, except in
cases of medical malpractice where the
plaintiff is determined to have no allo-
cation of fault.> The Michigan state leg-
islature additionally passed reforms to
the collateral source rule in the context
of medical malpractice litigation.” Prior
to passage, the collateral source rule
prohibited the presentation of evidence
at trial that an injured party has received
compensation for his losses from another
source, such as an insurance policy. The
collateral source rule reform passed
by the state of Michigan as part of the
overall medical liability reform package
now provides that medical malpractice
awards be offset by the amount of col-
lateral source payments received by the
plaintiff.?

Through the adoption of compre-
hensive medical malpractice tort reform,
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Michigan has achieved the near total
elimination of all medical malpractice
litigation. Indeed, reform began to gain
traction in Michigan in the early 2000s
following a series of conservative hold-
ings by the State’s Supreme Court strictly
interpreting the key medical malpractice
reform statutory provisions. Reported
claims for the period 2000-2007 show
a 77% decrease in court filings.® This
is a significant drop in cases which has
resulted in a modest drop in insurance
premiums.

Federal Reform

Despite the adoption of tort reform
measures throughout a variety of United
States jurisdictions, tort reform has yet
to gain momentum on a federal level.
Attempts at passing federal legislation
restricting medical malpractice liability
have failed since the 1970s. While con-
temporary politicians have campaigned
for the adoption of far reaching federal
tort reform, all have failed in their ef-
forts. In 2004, President George W. Bush
proposed tort reforms affecting the li-
ability exposure of physicians and drug
and medical equipment manufactur-
ers; however, opposition in the United
States Senate prevented the enactment
of this federal legislation.” Additional
proposals made in 2005 sought to cap
non-economic damages in medical mal-
practice actions, restrict the availability
of punitive damages, restrict the statute
of limitations for medical malpractice
suits, and limit contingency fees collect-
ed by plaintiffs’ attorneys in jury awards.’”
Again, this federal legislation failed to get
out of Congress.

With efforts at federal tort reform
legislation stalled, it is impossible to de-
termine the effect federally implicated
restrictions on medical malpractice li-
ability would have on overall national
healthcare costs. It is, therefore, critical

to consider whether medical malpractice
tort reform at the state level has achieved
the movement’s stated goal: to reduce
healthcare expenditures.

Rising Premiums and Defensive
Medicine

One of the greatest criticisms leveled at
the medical malpractice tort system is
that the defense of medical malpractice
actions needlessly increases the costs of
healthcare in the United States. Advocates
of reform have long argued that the ever
present threat of litigation forces health-
care providers to charge higher rates to
offset the costs of rising malpractice in-
surance premiums, as well as promotes
the practice of defensive medicine (the
overuse of diagnostic testing and health
services in order to minimize a physi-
cian’s liability exposure). The contention
that medical malpractice tort reform is
the soundest means by which to stabilize
malpractice insurance premiums and
generally lower healthcare costs remains
a controversial stance among both the
legal and medical communities.

Much of the research conducted on
the medical liability system suggests that
costs surrounding medical malpractice
litigation are a small fraction of overall
healthcare spending in the United States.
The overall cost of defending medical
malpractice claims and compensating
victims of medical malpractice in 2007
was estimated at $7.1 billion, a mere
0.3% of the annual healthcare costs for
that year.® Even when these figures ac-
count for the use of defensive medicine,
as well as the expense of defending medi-
cal malpractice claims and compensating
plaintiffs, the total costs associated with
medical malpractice litigation are modest
relative to overall healthcare spending. In
2008, the annual medical malpractice tort
system costs, which included the costs of

Costs surrounding medical malpractice litigation

are a small fraction of overall healthcare spending
in the United States.
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defensive medicine, were estimated to be
$55.6 billion, or 2.4% of the total health-
care costs for the year.?

So why have rising healthcare costs
been routinely evoked to demand the
adoption of medical malpractice tort
reform? The answer may lie with the
perception that the practice of defensive
medicine, as well as increased malprac-
tice insurance premiums, are the direct
result of increased litigation. Empirical
evidence has shown, however, that mal-
practice insurance premiums are much
less affected by medical malpractice liti-
gation than commonly believed and that
the costs of defensive medicine are often
exaggerated.

The Rising Costs of “Doing Business”
Advocates of medical malpractice tort
reform point to insurance premium
increases as evidence that medical mal-
practice claims drive the rising cost of
healthcare. While there is no question
that rising insurance premiums place an
additional financial burden on physicians
seeking malpractice coverage, premium
rates are not based solely, or even in large
part, upon medical malpractice claim
or settlement payouts.” This is because
most insurance companies’ profits are
not generated from the premiums they
receive from their insured physicians.’”
Most malpractice insurance carriers face
a delay between the time they receive pre-
mium payments from their insured phy-
sicians and the time they have to pay out
medical malpractice claims. Due to this
delay, many insurance companies invest
the premiums they receive in bonds or
other financial securities.” It is the return
on these investments, not malpractice
insurance premiums, that generate an
insurance company’s profits. Therefore,
even if the number of malpractice claim
payouts an insurance company makes is
stable, the company may still be forced to
raise premiums if their investments fail
to yield adequate returns.”

In addition, premiums do not only
represent a malpractice insurer’s indem-
nification costs. Malpractice insurance
premiums represent a variety of costs
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[Research] indicates that rising malpractice premiums are not

tied to an influx of medical malpractice filings.

assumed by an insurance company and
passed on to their insured physicians.
These costs may include a company’s
estimated indemnification costs, defense
costs, operating fees, reinsurance costs,
and profit or surplus building.” Tort
reform opponents argue that even with
legislature in place to limit jury awards
or settlements in medical malpractice ac-
tions, rising insurance premiums would
still be a financial hardship faced by the
medical community, as the underwriting
cycle and malpractice premiums are af-
fected by much more than the threat of
medical malpractice litigation.

Research performed in states that
have enacted tort reform in the context
of medical malpractice litigation also in-
dicates that rising malpractice premiums
are not tied to an influx of medical mal-
practice filings. In 1986, Florida enacted
medical malpractice tort reforms; how-
ever, despite this legislation, malpractice
premiums in the state have increased on
average from 30% to 50% since 2000.”
In 2003, Florida, after a second bout of
tort reform measures, experienced an
increase in insurance premium rates by
as much as 45%.”

This evidence challenging the connec-
tion between tort reform and malpractice
premiums is not just limited to the state
of Florida. In 1995, Texas passed legisla-
tion limiting the amount of punitive dam-
ages available in jury awards.” Despite this
measure, insurance premiums in the state
continued to increase. These statistics cast
doubts on the claim that tort reform is the
most effective way to manage skyrocket-
ing malpractice premiums rates and re-
duce overall healthcare costs.

The Real (Or Perceived) Costs of

Defensive Medicine

Tort reform proponents also typically
cite the rise of defensive medicine as the
other major negative residual effect of
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medical malpractice litigation. Those fa-
voring reform argue that litigation weary
physicians order unnecessary and ex-
haustive tests on their patients, which in
turn, drives up the cost of healthcare. Ev-
idence appears to suggest, however, that
both the impact and the prevalence of
defensive medicine has been overstated.

Much of the support for the propo-
sition that the practice of defensive
medicine is the costly offshoot of medi-
cal malpractice litigation comes from a
controversial 1996 study. In it, the costs
of care for hospitalized elderly Medicare
patients with heart disease in states both
with and without medical malpractice
tort reforms were analyzed.” Based on
the findings, it was concluded that tort
reforms resulted in hospital costs savings
of 5% to 9%.” These findings were then
applied to the entire healthcare system,
hypothesizing that tort reform could lead
to areduction of over $50 billion annually
in healthcare expenditures.” Tort reform
supporters used this study to buttress
their claim that without the ever loom-
ing fear of litigation, physicians are freer
to order fewer diagnostic tests which, in
fact, reduces their medical spending and
lowers overall healthcare costs.

While these findings became vindica-
tion for advocates of medical malpractice
tort reform, subsequent research has criti-
cized many of the hypotheses contained
within the study. In 2003, the United
States Government Accountability Office
(GAO) issued a statement questioning
the applicability of the findings to the en-
tire healthcare system.” The GAOs report
argued that due to the limited scope of
the study and its examination of patient
behavior in the specific clinical situation
of elderly patients with cardiac issues,
“the study results cannot be generalized
to estimate the extent and cost of defen-
sive medicine practices across the health
care system.”!? The report also concluded
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that while members of the medical com-
munity admitted that defensive medicine
exists to some degree, the instance of its
actual practice is extremely difficult to
measure.'® This difficulty in quantifying
the prevalence of defensive medicine in
turn makes it more onerous to hypoth-
esize any sort of costs savings for its re-
duction in practice.

More recent studies also reflect the
tenuous connection between tort reform
and its impact on the practice of defen-
sive medicine. A 2004 study performed by
the Congressional Budget Office (CBO)
applied the methods employed by the
1996 study to a wider set of medical ail-
ments.” It was concluded by the agency
that there is no evidence linking restric-
tions on tort liability to reduced medi-
cal spending. A second analysis of the
link between defensive medicine and
healthcare costs performed by the CBO
additionally confirmed no significant
statistical difference in medical spending
between states with and without medical
malpractice tort limits.”

One of the major reasons that medical
malpractice tort reform has not defini-
tively been found to effectively manage
the practice of defensive medicine is be-
cause defensive medicine has been shown
to be motivated by more than just a fear
of litigation on physicians’ parts. Some
behavior that could be characterized as
defensive medicine may be motivated
more by the increased income additional
diagnostic testing can generate for phy-
sicians, or the benefits a patient receives
from additional testing, and less by fears
of liability exposure.” Additionally, it is
unclear exactly how strongly concerns
over medical malpractice liability actually
affect a physician’s treatment decisions.

Medical malpractice tort reform may
also do little to curtail the practice of
defensive medicine because empirical
evidence seems to suggest that physicians
typically have high levels of malpractice
concern, in states both with and without
tort reform. Research has shown that
physicians in states with high malprac-
tice risks have reported nearly the same
level of concern over liability exposure
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as physicians in states with the low mal-
practice risks due to heightened medical
malpractice tort reform.!!

Risk Management and Compliance
Programs

No matter the level of success in insti-
tuting tort reform, medical malpractice
litigation will never disappear entirely. As
such, every radiology department must
focus its efforts at reducing risk by estab-
lishing a comprehensive risk management
and compliance program to improve the
safety and quality of the care that its ra-
diologists and technologists provide. A
key component of any program is the
continuous assessment of the depart-
ment’s quality management processes
with the focus on implementing changes
where necessary to ensure patient safety,
to ensure the provision of high quality
and accurate medical care, and to allow
the imaging department to achieve and
maintain a competitive edge.

The structure of any risk manage-
ment and/or quality and performance
improvement program will certainly
vary depending on the size of the radiol-
ogy department or group. However, it is
widely accepted that with varying degrees
of focus, any risk management program
must include implementing processes to
monitor performance; analyzing and de-
picting data; implementing change and
meeting regulatory requirements in the
areas of patient safety, process imple-
mentation and improvement, quality
and compassionate customer service,
and professional staff education and as-
sessment.!

Importantly, although voluntarily im-
plementing these quality related programs
in order to reduce risk to avoid allega-
tions of medical malpractice is necessary

for success, many of these processes are
required by the very organizations that
regulate the radiology profession—thus
making such implementation of these
programs mandatory.

Every radiology department or group
must focus considerable effort and invest
time in the development and mainte-
nance of a comprehensive risk manage-
ment and compliance program to im-
prove patient safety and quality of care
not only for the welfare of patients and
to maintain a competitive edge, but to
reduce the ever present risk of and expo-
sure related to medical malpractice.

Conclusion

Whether a champion of comprehensive
tort reform or a critic, tort reform is here
to stay. The question that remains is what
form tort reform will take in the future.
With recent federal healthcare reform
creating sweeping changes to the Ameri-
can healthcare landscape, there is a ques-
tion of how state legislatures will respond
to an environment where healthcare ser-
vices are more widely available to a vast
number of Americans. Will the greater
accessibility to healthcare create an on-
slaught of medical malpractice litigation?
Will additional tort reforms be adopted
prophylactically to defend against such a
possibility? At this point in time, it is too
soon to discern exactly how states and
lobbyists alike will attempt to address
this conceivable increase in medical mal-
practice litigation across a variety of phy-
sician practice areas. However, no matter
what changes federal healthcare reform
brings to the area of medical malpractice
litigation, it is prudent to employ a broad
gauge risk management and compliance
program that offers future protection

from needless litigation. “*

Medical malpractice litigation will never disappear entirely.

As such, every radiology department must focus its efforts

at reducing risk by establishing a comprehensive

risk management and compliance program.
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